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FINANCIAL SERVICES LEGISLATION : TREATMENT OF MEMBERS OF CERTAIN 

PROFESSIONS 

PART I - INTRODUCTION 

1. Paragraphs 4.11-4.12 of the recent White Paper, "Financial 
Services in the United Kingdom" (Cmnd 9432) proposed that provi- 
sion should be made in the new framework for investor protection 
for special treatment of members of certain professions. 

2. This paper discusses how the White Paper proposals should be 
developed and draws some preliminary conclusions. Professional 
bodies and other interested parties are invited to submit comments 
before 13 September. They should be sent to: 

Mrs S E Brown 
FS3 

Department of Trade and Industry 
Sanctuary Buildings 
Great Smith Street 
LONDON SW1P 3DB. 

White Paper proposals and the basic philosphy 

3. The White Paper proposed that there should be power to exempt 
members of "designated" professional bodies from the need to seek 
authorisation to carry on investment business. A professional 
body could not be designated unless it was already recognised for 
the purposes of other statutes and it maintained and enforced 
professional standards offering protection for investors 
equivalent to that of the main regime. The exemption would not 
apply if a firm's investment business was a significant part of 
its activities. 
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4. Members of several professions, particularly solicitors, 
accountants and actuaries frequently engage in investment business 
as a subordinate part of their professional work. This invest- 
ment business needs to be regulated in a similar way to other 
investment business and investors need similar safeguards. But 
to require all members of professional bodies who occasionally 
undertake investment business either to obtain direct authori- 
sation or to become a member of a self regulating organisation 
CSRO) would greatly increase the numbers subject to the main 
regulatory regime, and would impose unnecessary costs if there 
is a satisfactory alternative. The Government's proposals are 
designed to provide an alternative regime for members of those 
professional bodies which can adequately regulate such investment 
business as their members commonly undertake in connection with 
their other professional duties. 

5. Designation will require an extension of the professional 
body's role in regulating the investment business aspects of the 
activities undertaken by its members - for example there will 
need to be detailed rules for the conduct of investment business 
and arrangements for monitoring and enforcing compliance with 
those rules. Designation will be granted to professional bodies 
only if their regulation of any investment business undertaken 
by their members provides an adequate standard of investor 
protection. There will also need to be compensation provisions 
and requirements for segregating clients 1 assets equivalent to 
those in the main regime. 
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Other Objectives 



6. The need to protect investors without imposing unnecessary 
costs has already been mentioned. Other objectives include: 
having a system that the public can understand? and inspiring 

investor confidence. It will therefore be important to ensure 
that the system is kept as simple as possible and that the 
designated professional bodies are seen to be capable of and 
willing to perform the tasks required of them. 



PART II - SCOPE 

7. The first questions to be answered concern scope. What 
investment activities are to be covered and which members of a 
designated professional body should benefit from the exemption? 

Significant Part 

8. There appear to be two basic approaches to implementing the 
policy that the exemption should not apply if investment business 
is a significant part of a firm’s activities: 

(a) defining the limits of the exemption in the legislation 

or in the instrument of designation and having criminal 
penalties for breaching that limit (ie undertaking "excess 
investment business" outside the scope of the exemption and 
without authorisation under the main regime would be treated 
like carrying on unauthorised investment business). 

(b) leaving it to each professional body to define in 
its rules the limits of investment business which can be 
undertaken by its members and to deal with any breaches of 
the limits under its disciplinary procedures. 
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9 . 



The first option would necessarily be inflexible. It might 
leave firms in a position where they had to turn away or defer 
certain types of business towards the end of an accounting period 
for fear that they might just exceed the limit. It would also 
make it difficult to take account of the differing nature of 
investment business undertaken by members of different 
professional bodies. 

10. Under the second option, the Secretary of State would have 
to be satisfied by the rules about permitted activities before 
granting a designation. The job of policing the limits would fall 
to the professional body concerned and it would have to show that 
it had a system for monitoring compliance and that it was ready to 
take regulatory action if breaches occured. 

11. The arguments seem to be weighted in favour of option (b) . 
The sort of rules which a professional body might need to have 
is discussed in the next part of this paper (paragraph 19-29). 

Who ben efits from the exemption 

12. Activities undertaken outside a professional practice 
ought not be covered by the exemption as they cannot be effec- 
tively regulated by a professional body whose ultimate sanction 
is withdrawal of the right to practise. Investment business 
carried on by, for example, a non-practising accountant (or by a 
practising accountant but outside his professional practice) 

should therefore be subject to authorisation under the main 
regime. 
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13. As to which members should benefit from the exemption when 
carrying on their professional practice, there are three possible 
solutions : 

(i) all practising members; 

(ii) those members with a special "investment business" 
certificate; or 

(iii) all practising members except those from whom the 
professional body has withdrawn the exemption. 

Under each option, subsidiary and specialist companies would 
require separate authorisation under the main regime. 

14. The advantage of (i) is simplicity. A member of the public 

would know that any solicitor, say, was lawfully entitled to carry 
on investment business and was subject to rules regulating his 
conduct of that business. A professional body would need to have 
and enforce rules to ensure that members undertook business only 
of a type for which they had the resources and were competent to 
carry out. The ultimate sanction for breaches of the rules about 
the conduct of investment business would be expulsion from the 
body concerned. An intermediate sanction would be for the 
governing council to direct a member not to undertake any 
investment business. But a member who failed to observe such a 
direction would not be committing a criminal offence and would 
have to be expelled. This raises two related questions: Would a 

professional body be prepared ultimately to expel a member who, 
for example, was in persistent breach of marketing rules? And 
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would the general public have confidence that the bodies would act 
firmly in such cases even if there were no complaint about the 
conduct of the member’s other activities? 

15. Options (ii) and (iii) are designed to find ways round this 

dilemma. Under option (ii), the professional bodies would grant 

the benefit of the exemption to those of their members who they 

regarded as being fit and proper to undertake investment business. 

Under option (iii), all members would be entitled to carry on 

investment business except those from whom the exemption had 

been specifically withdrawn. Under either option, if rules were 

broken, it would be possible to withdraw the exemption while still 

allowing the member to carry on his other professional activities. 

It would be the responsibility of the professional body concerned 

to ensure that a member did not undertake investment business 

when not permitted to do so, and to report any apparent breach 

to the appropriate authorities. It would be a criminal offence 

for a member not entitled to benefit from the exemption to carry 

on investment business without obtaining authorisation under the 

mam regime. Contracts made in such circumstances would be 

unenforceable. To enable members of the public to find out which 

members of designated professional bodies were entitled to carry 

on investment business and bodies would probably need to maintain 
a register. 

16. Comments are invited on which of the options should be 
adopted. 

17. Another question on scope is whether the exemption should 
extend to those members of a profession who are statutorily 
regulated by .a designated professional body but who are not 
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members of it. An example would be a solicitor who was not a 
member of the Law Society. It seems logical that the exemption 
should extend to them and this would save the public from having 
to enquire whether or not a solicitor was actually a member of 
the Law Society. In this paper therefore, references to "members" 
of a designated professional body should be read as including 
non-members whose professional practice is statutorily regulated 
by it . 

Summary of the basic structure 

18. If the Department's preliminary views, as indicated above, 
formed the basis for the legislation, then a member of a desig- 
nated professional body (provided that he had not had his 
exemption withdrawn) would be legally entitled to undertake any 
amount or kind of investment business in the course of practice 
in the profession concerned. However the designated professional 
body would be required to have and enforce rules restricting the 
investment business which could be undertaken by its members 
without authorisation in the main regime. Breach of these rules 
would lead to regulatory action, and ultimately to withdrawal 
of the exemption. Carrying on investment business outside a 
professional practice, or following withdrawal of exemption, 
without authorisation under the main regime would be a criminal 
offence. 

PART III - THE CRITERIA FOR DESIGNATION 

19. The legislation will set out the criteria which a profes- 
sional body will have to meet if it is to be granted designation. 
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It will be open to the Secretary of State to withdraw the desig- 
nation if the criteria are no longer met f and monitoring will be 
needed to ensure continued compliance. 

20. The proposed criteria are as follows: 

la) the body is already recognised for statutory purposes? 

(b) the body maintains and enforces rules of conduct which 
afford investors protection at least equivalent to that of 
the main regime? 

(c) the body has rules which restrict the amount of invest- 
ment business which a member can do without being authorised 
in the main regime to amounts which do not constitute a 
significant part of his activities? 

(d) the body is not primarily concerned with investment 
business but regulates the practice of a profession in 

conjunction with which investment business is commonly 
undertaken. 

21. The first criterion will ensure that a body wishing to 

be designated has established its general effectiveness as a 
regulator by being already recognised for a statutory purpose. 
The fourth simply narrows the field to the sort of bodies for 

Which designation is intended. Bodies primarily concerned with 
investment business will be able to seek recognition as SROs . 
Bodies whose members do not commonly undertake investment business 

m the course of their professional practice will not be eligible 
for designation. 
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22. The other two criteria - the "equivalent safeguards” 
criterion and the "significant part" criterion - call for further 
amplification . 

Equivalent Safeguards 

23. The professional bodies will have to make and enforce rules 
for the conduct of investment business. These rules will need to 
be based on the principles described in Chapter 7 and 10 of the 
White Paper which will be laid down in the legislation, and to 
provide safeguards for investors equivalent to those provided, 
by the rules made under the main regulatory regime. There will 
also have to be rules to ensure that members carry out only those 
activities for which they have the necessary resources and com- 
petence. Professional bodies may choose to prohibit some types 
of activity unless authorisation is obtained under the main regime 
and will not then need rules to cover these activities. 

24. Detailed requirements for the contents of the rules cannot 
be determined until rules are drawn up for the main regime but, to 
comply with the principles set out in the White Paper, the conduct 
of business rules will need to cover disclosure, prohibition of 
unfair practices, a duty of skill, care and dilegence, the "know 
your customer" principle, the "best execution" principle, a "sub- 
ordination of interest" requirement, and the keeping of records. 
They will also have to provide for the protection of clients * 
assets. The basic premise will be that client money (as defined 
in the rules) should be held in a segregated client account on 
trust for the person entitled to it. However, the rules will 
be able to waive the requirement to account to the client for 
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interest earned if the amount involved is small. The obligations 
of the client account rules will replace the corresponding 
obligations of general trust law. 

25. There will need to be compensation arrangements comparable 
with those available under the main regime in respect of losses 
arising from fraud, negligence or failure to comply with the 
requirements for protecting clients 8 assets when carrying on 
investment business. 

26. Professional bodies will need to have adequate enforcement 
procedures. These will entail monitoring of firms 8 compliance 
with the rules and procedures for dealing with complaints. 

27. It will be a condition of recognition for SROs that they 
should have lay members on their governing councils. The Govern- 
ment consider that there should similarly be lay representation on 
designated professional bodies or but would welcome views on how 
this should be done. 

Significant Part 

28. Paragraph 11 envisages that it will be left to the pro- 
fessional bodies to propose the rules on what constitutes a 
significant part of a member's business. The rules will need to 
take account of the varying size of firms. There should therefore 
be both a maximum proportion of total income which can be derived 
from fees and commissions from investment business and an absolute 
ceiling on the amount of income that a firm can derive from that 
source. Restrictions limiting the types of investment business 
which can be undertaken to those which are incidental to members' 



Printed image digitised by the University of Southampton Library Digitisation Unit 



professional activities (eg investment advice, insurance market- 
ing, acting as agent in buying and selling investments) may well 
also be required. 

29. Professional bodies’ monitoring arrangements will need to be 
sufficient to determine whether a firm is undertaking investment 
business which exceeds the permitted limits. In this connection, 
proposals on how to monitor general investment advice which is 
not accounted for separately (eg investment advice given by an 
acountant in the course of advising a client on his tax position) 
are invited, 

PART IV - RELATIONSHIP WITH THE BOARDS 

30. The Secretary of State is considering whether the power to 
designate professional bodies, and to withdraw designation, should 
be delegable to a Board or Boards. The central issue in deciding 
applications for designation will be whether the criterion is 
satisfied which requires "equivalent safeguards" to those avail- 
able under the main regime. The Boards will be responsible for 
drawing up and enforcing the rules in the main regime. Their 
advice will be needed on whether the rules and procedures proposed 
by the professional bodies seeking designation provide equivalent 
safeguards for investors. They will also be well placed to moni- 
tor the working of the arrangements following designation to 
ensure that equivalent safeguards continue to be provided as the 
requirements of the main regime change and that the professional 
bodies enforce their rules effectively. Ministers would welcome 
comments before deciding whether to delegate this power to the 
Board or Boards. 
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PART V - MISCELLANEOUS 



Relationship with SROs etc 

31- Some members of designated professional bodies will also 
be members of SROs or directly authorised by a Board. This will 
include members who carry on investment business outside their 
professional practice as well as members whose investment business 
constitutes a significant part of their activities. The question 
arises: which rules should they follow? 



32. It seems most sensible for professional bodies to be able 
no disapply their own rules in respect of investment activities 
undertaken by a member which are subject to regulation by another 
regulator. if professional bodies wish to be able to insist that 
Doth sets of rules are followed, they would need to make sure that 
one set of rules did not proscribe what another prescribes. 

Tied Agents 

33. The legislation will make a principal fully responsible for 
the acts or his tied agent and acting as a tied agent will not 
require authorisation. The principal will be bound to ensure 

a: his tied agents observe the rules to which he is subject, 
A member of a designated professional body who is a tied agent 
will therefore have to comply with the rules applicable to his 
principal. Again it seems most sensible for the rules of a 
designated professional body to provide for its rules to be 
disapplied when members are acting as tied agents. Alternatively 
such members could be made subject to both sets of rules. 
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Investigations 



34. The legislation will provide powers to investigate the 
activities of any authorised business and of any other person who 
appears to be carrying on investment business. These powers will 
need to extend to members of designated professional bodies who 
carry on investment business. 

Banning Orders 

35. The legislation will set up a procedure whereby a "banning 
order" can be made against a person who has shown himself not to 
be a fit and proper person to be employed in investment business. 
The order will prohibit the person concerned from being employed 
(directly or as a tied agent) in connection with investment 
business either generally or with a particular business or class 
of businesses. Members of designated professional bodies will be 
under a duty to take reasonable care not to use the services of 
a person in contravention of a banning order. Designated profes- 
sional bodies who discover evidence that a member or an employee 
of a member is not a fit and proper person to be employed on 
investment business will be expected to notify the Secretary of 
State (or the Boards if the power is delegated to them) so that 
consideration can be given to the making of a banning order. 

Fees 

36. There will be power to charge fees to professional bodies 
who apply for designation and to make a periodic charge for 
continued designation in order to cover the costs of processing 
applications and monitoring compliance with the criteria for 
designation . 
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PART VI - CONCLUSION: 



37. The aim of these proposals is to provide an alternative 
regime for regulating investment business carried on by members 
of professional bodies in connection with their principal profes- 
sional activities. The regime will not be a soft option. It must 
provide safeguards for investors equivalent to those provided by 
the main regime but the detailed requirements can take account of 
the limited range of investment business being done and the 
existing system of regulation of members of professional bodies, 
and so reduce the costs of regulation. Comments on the proposals 
are invited. 
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